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Court of Appeals of the District of Columbia 

No. 4733. 


Samuel Norville, Appellant, 

vs. 

Hub Furniture Company, a Corporation. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 71480. 

Samuel Norville, Plaintiff, 
vs. 

Hub Furniture Company, a Corporation, Defendant 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: 

1 Declaration. 

Filed April 24, 1926. 

In the Supreme Court of the District of Columbia. 

Law. Number 71480. 

Samuel Norville, Plaintiff, 
vs. 

Hub Furniture Company, a Corporation, Defendant. 

The Plaintiff Samuel Norville sues the Defendant the 
Hub Furniture Company a Corporation for that on to-wit 
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the lltli day of February, 1926, the said defendant was on 
said day and for a long time prior thereto maintaining 
in the city of Washington in the District of Columbia, a 
store wherein merchandise was sold and payments theretor 
made and the said defendant invited the general public 
to come into the said store for the purpose of transacting 
business with it in the purchase of merchandise and mak¬ 
ing arrangements for the payment of purchases made 
as aforesaid; the plaintiff avers that it thereupon became 
and was the duty of the said defendant to use due and 
proper care to keep those parts of said store and the side¬ 
walk or pavement in front of its door in a safe and proper 
condition for the egress and ingress of persons lawfully 
making visits to said store for the purposes of transacting 
business; and the plaintiff avers that the said defendant 
disregarding his said duty in the premises negligently and 
carelessly failed and neglected to keep those parts of the 
said premises and the sidewalk or pavement used by the 
general public for the egress and ingress to the defendant's 
store, for the purpose of transacting business, in a safe 
and proper condition, and permitted the approach or side 
walk or pavement in front of the entrance to its said 
2 store to have thereupon snow, water, ice, and slush 
so that the same was in a slippery and dangerous 
condition and by reason thereof and as the plaintiff was 
leaving the defendant’s place of business, after transacting 
business with the said defendant, he slipped upon the water, 
ice, and slush as aforesaid and fell, and by reason whereof 
he received serious, dangerous, and permanent injuries in 
and about the body and limbs, and the breaking of a collar 
bone and he did suffer many contusions, bruises, and 
wounds in and upon his body and limbs and the wrenching 
and injuring of the muscles, nerves, ligaments, and joints 
thereof, and whereby he did suffer permanent injuries to 
his arm and shoulder; and by reason whereof he has from 
thence hitherto suffered great bodily pain and mental an¬ 
guish and will continue so to do; and by reason of all and 
singular the many contusions, bruises, and other injuries 
aforesaid the plaintiff became and was sick, sore, lame 
and disordered, for a long period of time and has been 
forced to expend large sums of money and incur financial 
obligations in endeavoring to be healed and relieved of 
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the injuries aforesaid; and further by reason of the in¬ 
juries and pains aforesaid, and since the lltli day of Feb¬ 
ruary 1926, 1 lie plaintiff has been incapacitated from fol¬ 
lowing his gainful occupation and has thereby lost and 
been deprived of the earnings and income he would have 
otherwise obtained therefrom, and will ever after be per¬ 
manently hindered, disabled, and restricted, in perform¬ 
ing and carrying on his occupation and affairs and will 
thereby suffer other great losses in his income and earnings 
as aforesaid, all to his great loss and damage. Wherefore, 
the plaintiff claims damages in the sum of Ten Tliou- 
3 sand Dollars ($10,000.00), besides costs. 

J. WM. TOMLINSON, 

Att’y for PI. 

Plea. 

Filed May 29, 1926. 

• **•*•# 

Now comes the defendant and for plea to plaintiff’s 
declaration admits that on, to-wit, the lltli day of Febru¬ 
ary, 1926, and for a long time prior thereto, it maintained 
a store in the City of Washington, District of Columbia. 
All of the other allegations contained in said declaration 
are denied. 

For further plea to plaintiff’s declaration the defendant 
says that on, to-wit, February 10, 1926, there was a heavy 
fall of snow in the District of Columbia; that said snow 
was promptly and properly cleared from the sidewalks in 
front of its store and that on the date of the alleged acci¬ 
dent to plaintiff, to-wit, February 11, 1926, the entrances 
of defendant’s store and the sidewalks around it were in 
good condition and free from snow and ice. Defendant has 
no knowledge of plaintiff falling on the sidewalk as alleged 
in his declaration, but says that if plaintiff did fall as al¬ 
leged, it was due to his own negligence and lack of care 
and not to any negligence or lack of care on the part of 
the defendant or any of its agents or employees. 

FRANK J. HOGAN, 
EDMUND L. JONES, 
Attorneys for Defendant. 
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Joinder of Issue. 
Filed June 1, 1926. 




The plaintiff joins issue in the pleas of the defendant 
tiled in the above entitled court. 

J. WM. TOMLINSON. 

Supreme Court of the District of Columbia. 

Wednesday, November 23, 1927. 

Session resumed pursuant to adjournment, Mr. Justice 
Bailey, presiding. 

******* 

Now again come here the parties aforesaid, in manner 
as aforesaid, and the same jury that was respited yester¬ 
day, and after this cause is given to the jury in their charge, 
they upon their oath say they find in favor of the defend¬ 
ant. Whereupon, it being agreed by said attorneys that 
judgment on verdict in this cause should now be entered, 
it is so ordered. 

Wherefore it is considered that plaint iff take nothing 
by this action, that defendant go hence without day, be 
for nothing held, and recover herein of plaintiff its costs 
of defense to be taxed by the Clerk, and have execution 
thereof. 

From the foregoing judgment, the plaintiff notes an ap¬ 
peal in open Court to the Court of Appeals; whereupon the 
maximum of an undertaking for costs to act as a super¬ 
sedeas is hereby fixed at One Hundred Dollars, with leave 
to deposit the sum of Fifty ($50.00) Dollars with the Clerk 
in lieu thereof. 
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5 Memorandum. 

November 23, 1927.—Undertaking for costs approved 
and filed. .. ^ 4 ; il 

a f 

Assignment of Error. 

Filed November 28, 1927. 

******* 


The Court committed error in directing a verdict in 
favor of the defendant upon the plaintiff’s testimony. 

J. Wm. TOMLINSON, 
Attorney for Plaintiff. 

Designation of Record. 

Filed November 28, 1927. 

******* 

To Frank E. Cunningham, Esq., 

Clerk of the above-entitled court: 

You will please include in the record on appeal to the 
Court of Appeals of the District of Columbia in this cause 
the following: 

1. Declaration. 

2 . Plea of defendant to declaration. 

4. Verdict. 

3. Joinder of issue. 

5. Judgment on verdict. 

6 . Notice of appeal in open court and order fixing ap¬ 
peal bond. 

7. Memorandum of approving and filing appeal bond. 

8 . Bill of exception. 

6 9. Assignments of error. 

10 . This designation of record. 

11 . Notice of time of submitting bill of exception to court 
for settling and notice of submitting same to court. 

J. Wm. TOMLINSON, 

Attorney for Plaintiff . 
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Supreme Court of the District of Columbia. 

Friday, January 20th, 1928. 

Session resumed pursuant to adjournment, Mr. Justice 
Bailey, presiding. 

***•••• 

Comes now the plaintiff by his attorney of record and 
submits to the Court his Bill of Exceptions, and thereupon, 
by agreement of counsel, the Court signs the Bill of Ex¬ 
ceptions taken at the trial of this cause and orders the same 
made of record now for then. 

7 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 6, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 71480 at Law, wherein Samuel Nor- 
ville is Plaintiff and Hub Furniture Company, a corpora¬ 
tion, is Defendant, as the same remains upon the files and 
of record in said Court. 

In testimony whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 8th day of March, 1928. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

8 In the Supreme Court of the District of Columbia. 

Law. No. 71480. 

Samuel Norville, Plaintiff, 
vs. 

Hub Furniture Company, a Corporation, Defendant. 

Bill of Exceptions. 

Be it remembered that upon the trial of this case, had 
before Mr. Justice Bailey, and a jury, in the circuit division 
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of the Supreme Court of the District of Columbia, the fol¬ 
lowing undisputed testimony was taken: 

The plaintiff to proove the issues joined in the above en¬ 
titled cause took the stand in his own behalf and testified as 
follows: 

That on the 11th day of February, 1926, he had occasion 
to visit the Hub Furniture Company, which is located on 
the corner of 7th & D Streets, Northwest, for the purpose of 
making arrangements about paying his account; that on 
the day previous there had been a heavy fall of snow and 
on the day of the accident it was cold and windy; that the 
public sidewalk in front of the Hub Furniture Company 
had on it snow and ice and the wind was blowing snow from 
the awning and canopy of the Hub building to the sidewalk 
in front of the entrance door of the Hub Store; that after 
transacting business with the Hub Furniture Company at 
about 12:30 P. M. on the 11th day of February, 1926, the 
plaintiff left the store by the front entrance and after tak¬ 
ing two short steps on the sidewalk, and as he was taking 
the third step, he slipped upon the ice and snow and fell 
and slid down to the curb, receiving a broken collar bone, 
and dislocated shoulder. 

9 The witness was permitted to leave the stand for 

the purpose of permitting a photographer to testify 
and later the plaintiff was recalled to the stand and identi¬ 
fied a picture which had been offered in evidence, which 
showed the condition that existed in front of the Hub Fur¬ 
niture Company, on the day of the accident, with the excep¬ 
tion of a mat which had been place- over the spot where he 
slipped. The witness testified that the awnings shown in 
the picture extended over the sidewalk from a foot and a 
half to two feet, and the canopy or shed hung over the side¬ 
walk from three and a half to four feet, that the snow on 
which he fell was blown to the sidewalk from the canopy 
and awnings by the wind. The witness gave detailed testi¬ 
mony pertaining to the injuries which he received. 

On cross examination the witness testified as follows: 

That there was some sand or ashes on the sidewalk about 
ten feet from where he fell, but there was none in front of 
the entrance where he fell. The snow that he slipped on, 
as he came out of the door on to the public sidewalk, had 
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blown off of the canopy and awning over the door. He saw 
it blow off as he came out of the door. 

Whereupon the plaintiff called Gould H. Saulsbury, a 
phtographer, who took the stand and testified as follows: 

That he is a photographer engaged in said business in 
the City of Washington for many years, that on the 12th 
day of February, 1926, he took the pictures which were ex¬ 
hibited to him, and that they showed the condition in front 
of the Hub Furniture Company, as of the date the photo¬ 
graphs were taken. Whereupon the pictures were received 
in evidence. (It is stipulated and agreed between counsel 
for the respecter/- parties that the original pictures used in 
this case may — be exhibited in the Court of Appeals of the 
District of Columbia.) 

The witness further testified that the sidewalk in front 
of the Hub Furniture Company had snow and ice upon it at 
the time the photographs were taken. 

On cross-examination the witness testified as fol- 
10 lows: 

The white places shown in the picture on the side¬ 
walk is snow and that part showing dark in the middle of 
the sidewalk is ice, that the photographs taken by him do 
not show any sand, ashes or other like substances on the 
sidewalk. The witness was shown a picture, which was in¬ 
troduced in evidence by the counsel for the defendant. 

Thereupon the plaintiff called a Mr. Lightfoot, who took 
the stand and testified as follows: 

That on February 11, 1026, he was driving North on 
7th Street, Northwest, in his automobile and as he was 
approaching the Hub Furniture Company he saw a man 
coming out of the Hub Furniture Store and take a couple 
of steps on the public sidewalk in front of the Hub Furni¬ 
ture Store, his feet slipped from under him and he fell 
to the sidewalk, lie picked him up and carried him to the 
Freedman’s Hospital. (The witness gave testimony per¬ 
taining to the injuries received by the plaintiff.) 

The witness testified that there was snow and ice on the 
sidewalk in front of the Hub Furniture Store. 
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Thereupon the plaintiff offered in evidence the follow¬ 
ing document, which is as follows: 

United States of America, Department of Agriculture, 

Washington, D. C. 

March 9, 1926. 

Pursuant to Section 882 of the Revised Statutes, I hereby 
certify that it appears from the records of the U. S. 
Weather Bureau, Washington, D. C., that the attached 
statement showing weather conditions, particularly with 
reference to snowfall at Washington, D. C., on the dates 
indicated in February, 1926, has been compared with, and 
is a true copy of the original records on file in the Weather 
Bureau. 

C. F. MARVIN, 

Chief U. S. Weather Bureau. 

Be it known that C. F. Marvin, who signed the foregoing 
certificate, is the chief of the U. S. Weather Bureau, 
11 and that to his attestation as such full faith and 
credit are and ought to be given. 

In witness whereof, I, William M. Jardine, Secretary 
of Agriculture, have hereunto caused the seal of the De¬ 
partment of Agriculture, to be affixed and my name sub¬ 
scribed by the Chief Clerk of the said department, at the 
City of Washington, this ninth day of March, 1926. 

[Seal United States Department of Agriculture.] 

WILLIAM M. JARDINE, 

Secretary of Agriculture. 

United States Department of Agriculture, Weather Bureau, 

Washington, D. C. 

Weather at Washington, D. C. 

February 10, 1926. 

Snow that began day previous ended at 6:35 A. M. Snow 
began at 9:45 A. M. ended at 9:05 P. M. 

Total snowfall, Midnight to midnight, 6.7 inches. 

Average depth of snow on the ground at 6:35 A. M. was» 
9.5 inches. In the suburbs the depth of snow on the ground 
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about this time was from 10 to 12 inches. Depth of snow 
on the ground at 8 P. M., was 10.3 inches. 

Street car traffic v T as not much impeded by the snow. 

February 11, 1926. 

No snow 7 , rain, sleet or hail. 

Depth of snow’ on the ground at 8 P. M. was 10.0 inches. 

Pavements and uncleaned sidewalks w r ere slippery from 
the snow and ice. Snow drifting over ice made uncleaned 
sidewalks treacherous. 

February 12, 1926. 

Snow’ began at 11:40 P. M., and continued. This w as the 
first snow’fall since 9:05 P. M., February 10, 1926. 

Total snow’fall from midnight to midnight, trace. 

Depth of snow 7 on the ground at 8 P. M. w r as 8.0 inches. 

Pavements and uncleaned sidewalks remained slippery. 

Whereupon the plaintiff rested his case and the de- 
12 fendant made a motion for a directed verdict, which 
motion, after argument having been considered by 
the court, was granted, to w’hich ruling of the court the 
plaintiff noted an exception. During the argument of the 
defendant’s motion for a directed verdict the court asked 
counsel for the plaintiff if he claimed that the defendant 
had violated the Act of Congress of September 16,1922, (42 
St. L. p. 845) entitled 4 ‘An Act providing for the removal 
of snow 7 and ice from the paved sidewalks of the District 
of Columbia, and the plaintiff- council replied, “No Sir.” 
The court instructed the jury to return a verdict in favor 
of the defendant, which was done by the jury, to which di¬ 
rected verdict the plaintiff noted an exception in open court. 

And now the plaintiff prays the Court to sign this bill 
of exceptions and the same is accordingly done, now’ for 
then, and made a part of the record of this case on this 20th 
day of January, A. D. 1928. 

JENNINGS BAILEY, 

Associated Justice. 

We consent to this Bill of Exceptions. 

FRANK J. HOGAN, 

EDMUND L. JONES, 

Attys. for Defendant. 
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In the 


Court of gppeate, 5®totrict of Columbia 

April Term, 1928 


No. 4733 


Samuel Norville, Appellant , 


vs. 

Hub Furniture Company, A Corporation, 

Appellee. 


BRIEF FOR THE APPELLANT 


PRELIMINARY STATEMENT 

The appellent, Samuel Norville, in the court below 
brought this cause of action to recover damages for 
personal injuries against the appellee, Hub Furniture 
Company, a corporation. 

The cause came on for hearing on the 23rd day of 
November, 1927, before Mr. Justice Bailey and a jury 
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to try the issue raised by defendant’s plea. The plea 
sets out that on the day of the injury complained of 
“the entrances of defendants store and the sidewalks 
around it were in good condition and free from snow 
and ice.” At the close of the plaintiff’s testimony the 
defendant made a motion for a directed verdict, which 
motion, after argument having been considered by the 
Court, was granted, and the Court instructed the jury 
to return a verdict for the defendant, to which di¬ 
rected verdict the plaintiff noted an exception. (R. 10.) 
And for this alleged error this appeal is prosecuted. 

ASSIGNMENT OF ERROR 

The Court committed error in directing a verdict 
in favor of the defendant upon the plaintiff’s testi¬ 
mony. 


ARGUMENT 

I. The Appellant Made Out a Prima Facie Case of 

Liability Against the Appellee in the Court Below 

On the 9th day of February, 1926, there was a fall 
of snow which ended at 6:35 A. M. On February 10, 
1926, snow began again at 9:45 A. M. and ended at 
9:05 P. M. There was no snow, rain, sleet or hail on 
February 11, 1926. February 12, 1926, snow began at 
11:40 P. M. and continued. This was the first snow¬ 
fall since 9:05 P. M., February 10, 1926. (R. 9-10.) 

On the 11th day of February, 1926, at about 12:30 
P. M., the appellant went into the appellee’s store, for 
the purpose of making arrangements about paying his 
account. As he left the store by the front entrance, 
after taking two steps on the sidewalk, he slipped upon 
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the ice and snow receiving a broken collar bone and 
other injuries. (R. 7.) 

On the front of appellee’s store there was an awning 
which extended over the sidewalk from one to two feet 
and a canopy which extended from three and one-half 
to four feet. (Photo., R. 7.) The snow on which the 
appellant fell was blown to the sidewalk from the 
canopy and awnings by the wind. (R. 7.) 

A photographer took pictures of the condition in 
front of the appellee’s store on February 12, 1926. 
This witness testified that the sidewalk in front of 
the appellee’s store had snow and ice upon it at the 
time the photographs were taken. (R. 8.) The appel¬ 
lant testified that the photographs showed the condi¬ 
tion that existed in front of the Hub Furniture Com¬ 
pany, on the day of the accident, with the exception of 
a mat which had been placed over the spot where he 
slipped. (R. 7.) 

II. The Appellee Was Bound to Exercise Due Care to 
Keep Its Premises and the Approach Thereto 
In a Reasonable Safe Condition 

The appellant fell under the canopy which over¬ 
hangs the sidewalk from three and one-half to four 
feet and is the approach to the appellee’s place of 
business. Adjacent to this approach are awnings 
which over-hang the sidewalk from one foot to two 
feet. The snow upon which the plaintiff slipped and 
fell was blown from the canopy and awnings onto the 
sidewalk underneath the approach. 

It was the duty of the appellee to keep the approach 
in a reasonable safe condition for persons invited to 
come upon its premises. 
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Hill vs. Chesapeake & Potomac Telephone Co., 42 
App. 171. 

“This is an action of damages by the plaintiff, 
Thomas D. Hill, appellant, against C. J. Conlon, 
and the Chesapeake & Potomac Telephone Co., 
for injuries received through the negligent open¬ 
ing of a trapdoor in the floor or premises of Con¬ 
lon, while plaintiff was on his way to use the 
public telephone maintained by the telephone 
company in the rear part of Conlon’s room. 

“The telephone company demurred to the 
declaration. Demurrer was sustained and plain¬ 
tiff declining to amend, judgment was entered dis¬ 
missing his action against the telephone company. 

“Later he dismissed his action against Conlon, 
pending his appeal from the judgment for the 
telephone company. 

“It may be assumed, as necessarily inferred 
from the allegations of the declaration, that Con¬ 
lon was the owner or lessee of the premises, but 
not lessee of the telephone apparatus, which be¬ 
longed to, and had been installed by, the telephone 
company, for public use. The telephone company 
collected its charges from users by means of the 
slot machine. There was an implied invitation to 
the public to enter Conlon’s premises and use the 
telephone. Under these circumstances, was it the 
duty of the telephone company to provide, or see 
to it that there was maintained a safe passage to 
and from the telephone apparatus, and is it liable 
to plaintiff for injuries sustained through negli¬ 
gent failure to maintain a safe passageway? * * * 

“Without attempting any criticism of the con¬ 
clusions of the learned court, it is sufficient to 
say that there is a considerable difference in the 
facts of that case and this. On the other hand, 
the appellant relies on the case of Bennett vs. 
Louisville & N. R. Co., 102 U. S. 577, 579, 26 L. ed., 
235, 236, 7 Am. Neg. Cas. 349. That case decides 
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as in Sullivan’s Case, supra , that the owner of 
premises who invites or induces others to come 
upon his premises for any lawful purpose is liable 
for any injury sustained through the unsafe con¬ 
dition of the premises or its approaches. 

“No matter by what arrangement or contract it 
may have obtained the use of space on or near 
the rear wall for the erection of its public services 
station, with the consequent right of its patrons 
to enter and use the portion of the floor necessary 
to go to and from the same, it ought to be held 
liable for negligence in the maintenance of said 
space.” 

The telephone company in this case was not the 
owner of the store nor had it any legal title by lease 
or otherwise in the premises where the trapdoor was 
left open, nor did it exercise any right of control over 
the same, except to have its customers use the floor 
for the purpose of egress and ingress to its telephone. 
In the case at bar the appellee did not own the side¬ 
walk underneath its canopy which overhung the side¬ 
walk, as a roof, from 3 1 / 2 to 4 feet, nor did it exercise 
any control over the same, except to have its cus¬ 
tomers walk on the same, underneath its canopy which 
is a part of its own premises, for the purpose of 
egress and ingress to its store. 

I submit that the doctrine applied in the Hill Case, 
supra , is applicable to the case at bar, and is the law 
of this jurisdiction. 

II. The Appellee Negligently Allowed Ice and Snow 
To Be Artificially Accumulated on Its Premises 
And Discharged Upon a Public Way 

The appellant fell under the canopy which hung 
over the sidewalk as a shed for about four feet; that 
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adjacent to this shed was an awning which also hung 
over the sidewalk. The snow upon which the plaintiff 
slipped and fell was blown from the canopy and awn¬ 
ings onto the sidewalk. 

This snow was not placed on the sidewalk by an 
Act of God, but came to the sidewalk from parts of the 
appellee’s premises which overhung the public way. 
Therefore, it was the duty of the appellee to remove 
the snow from the sidewalk. 

The leading case on this principle of law is the case 
of Kirby vs. Boylston Market Ass’n ., 14 Gray (Mass.), 
249. 

This was an action for personal injuries suffered by 
falling upon the sidewalk on the north side of the de¬ 
fendant’s market house, in Boston. The plaintiff’s evi¬ 
dence showed that the sidewalk was in a dangerous 
condition from want of repair and from the quantity 
of snow and ice, which had been unlawfully permitted 
to accumulate thereon, consisting of snow which had 
nautrally fallen there, ice formed from such snow, rain 
and also ice formed from water discharged by the con¬ 
ductor from the roof of the market house, which dis¬ 
charged upon the sidewalk, without any provision to 
carry the water off, and from water which, for want 
of sufficient conductors, overflowed the gutters of the 
market house. 

Merrick J. “It is undoubtedly a well-settled 
principle of the common law that the occupier, and 
not the landlord is bound, as between himself and 
the public, so for to keep buildings and other 
structures abutting upon common highways in re¬ 
pair, that they may be safe for the use of travelers 
thereon; and that such occupier is prima facie 
liable to third persons for damages arising from 


any defect. Individuals who sustain injuries or 
suffer loss and damage peculiar and special to 
themselves, from nuisance created or obstructions 
unlawfully placed by another person in a public 
highway, may maintain an action against him to 
recover compensation therefor. (Citing cases.) 
The defendants therefore are plainly liable to the 
plaintiff, if they in any way created or caused a 
public nuisance in the highway, adjacent to their 
estate, by means of which, he, while using due care 
for his own protection and safety, suffered the 
injury to his person of which he complains. And 
it makes no difference how or in what manner the 
nuisance was created whether it was by removing 
the snow from their own premises and piling it 
up on the public street in such an accumulated 
mass as essentially to interfere with its use and 
enjoyment and to impede the public travel, or in 
any other way or in any other means whatsoever. 
But the defendants, as owners and occupants of 
the land and building abutting upon Boylston 
Street, are not responsible to individuals for in¬ 
juries resulting to them from defects and want of 
repairs in the sidewalk, or by means of snow and 
ice accumulated by natural causes thereon, al¬ 
though, by ordinance of the City, it is made the 
duty of abutters under prescribed penalties to 
keep the sidewalk adjoining their estates in good 
repair, and seasonably to remove all snow and 
ice therefrom, such ordinance are valid and the 
work which is enforced under them relieves, to 
the extent of its cost and value, the city from 
charges, which otherwise it would be necessarily, 
in discharge of its own municipal duties, sub¬ 
jected to. For the city is required to keep all 
duly established highways within its limits in 
good repair and clean of snow and ice, so that 
they shall, at all seasons of the year, be safe and 
convenient for persons passing and traveling 
thereon, and the city is in no degree exonerated 
from its obligations in these particulars in conse- 
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quence of the adoption of ordinances designed and 
intended effectually to secure the proper applica¬ 
tion of whatever labor and means are necessary 
for the accomplishment of that purpose. If, 
therefore, there was, at the time when the plain¬ 
tiff complains that he sustained an injury to his 
person, any defect or want of repair in the side¬ 
walk, or if it was so incumbered, by operation of 
natural cause, by snow and ice as to be dangerous, 
or not reasonably safe, and convenient for 
travelers passing along and upon it, their remedy 
for all damages actually sustained in consequence 
thereof is exclusively against the inhabitants of 
the city in their Corporate Capacity . . . 

“It is therefore clear that upon these last 
grounds this action cannot be maintained; but it 
must stand continued for trial upon the question 
of fact whether the defendants by their unlawful 
acts or their negligence in constructing or main¬ 
taining their building, caused or created a public 
nuisance in Boylston Street, by means of which 
special damages was done to the plaintiff in the 
manner complained of in his declaration. Case 
to stand for trial.” 

Stefim vs. Greshman, 232 Mass. 354, 122 N. E. 293. 

In this case the defendant was in possession of a 
building with a wooden canopy or hood which was 
erected over the doorway or entrance to the basement 
and projected over the sidtewalk. The plaintiff re¬ 
ceived injuries by falling on an accumulation of ice 
on the sidewalk in front of the building, caused by the 
freezing of water dripping from the wooden canopy 
over the doorway. 

The Court said: 

“The lessee’s possession and control of the 
building included the canopy over the doorway or 


entrance to the basement store, which the jury on 
evidence properly admitted could find had been 
put up and maintained by him without a gutter 
or conductor whereby the water might have been 
diverted from the street and the formation of ice 
thereon prevented. The building under such condi¬ 
tions imperiled the safety of travelers, and was a 
nuisance to which the jury could say the plaintiff’s 
injury was attributable.” 

An earlier case in the same court, Marston vs. 
Phipps, 209 Mass. 552, 95 N. E. 954. 

The same court refused to disturb a verdict against 
an abutting owner for injuries received from a fall 
on the sidewalk, where there was evidence from which 
the jury could have found that the plaintiff’s injury 
was due to her having slipped on a ridge of ice upon 
the sidewalk; that the bay window on defendant’s 
building projected beyond the street line and over the 
sidewalk, so that snow would and did accumulate upon 
its top and then melt and drip from the sloping planes 
which formed its top and roof, and so fell upon the 
sidewalk; that the ridge of ice upon which the plaintiff 
fell had been formed in this way by freezing of water 
which had dripped from the projecting bay window. 

The Court said: 

“Upon such findings the plaintiff was prima 
facie entitled to recover. The case would come 
under the principle that one who constructs upon 
his own premises as to cause an artificial dis¬ 
charge or accumulation of water upon a public 
way, which by its freezing makes the use of the 
way dangerous, will be held liable to one who, 
being rightfully upon the way and in the exercise 
of due care, is injured in consequence of such 
dangerous condition.” 


10 


The last time this court, the Supreme Court of Mas¬ 
sachusetts, had occasion to speak of this doctrine, in 
1926, in Allen vs. Salmcmsohn, 254 Mass. 500, 150 
N. E. 299. 

The court in a per curiam said: 

‘‘The plaintiff testified that he fell on ice on 
a sidewalk where there ‘was water dripping from 
the roof—the house. It dropped onto the point 
practically where he fell * * * It dripped 

from the eaves of the house.’ Manifestly upon 
this testimony the defendant as owner of the 
house might be found liable.” 

Bixby vs. Thurber, 80 N. H. 411, 118 Atl. 99. 

The plaintiff was injured by a fall on an icy pave¬ 
ment. It was charged that the condition was due to 
water falling on the pavement from defective eaves 
gutters on abutting property of defendant, and freez¬ 
ing. The court held there was no error in submitting 
the case to the jury. 

McConnell vs. Bostelmann, 72 Hun. 238, 25 N. Y. 
Supp. 390. 

In this case the abutting owner’s premises were con- 
ptructde with an awning overhanging the street, from 
the roof of which the water flowed into a gutter, on the 
outer edge, and from such gutter was discharged in 
mid-air more than 12 feet above the sidewalk, and 
flowed or was blown, upon the sidewalk, and froze 
thereon, rendering it slippery and unsafe, and form¬ 
ing the ice which caused the plaintiff to fall and receive 
injuries. 

The Court at page 393, said: 

“In order to establish the cause of action it was 
necessary to show (1) That the awning and 
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leaders of which complaint is made were main¬ 
tained by the defendant; and (2) That the ice 
which accumulated on the sidewalk, and which re¬ 
sulted in the plaintiff’s fall, were formed from 
the water or spray which flowed from the spouts 
attached to the awnings. 

‘ ‘ Under the circumstances therefore, it is con¬ 
cluded that the evidence before the court pre¬ 
sented a question which might have been sub¬ 
mitted to the jury.” 

And again the same court in the case of MacAuley 
vs. Schneider, 9 App. Div. 279, 41 N. Y. Supp. 519. 
Applying this doctrine to a similar case in which the 
facts were as follows: 

In this case the abutting owner maintained an 
awning which projected over the sidewalk, so con¬ 
structed as to receive the falling water or snow 
and drain them through a gutter into a leader at 
the foot of which the water was discharged upon 
the sidewalk. 

Said: 


“But though the city may be liable, it by no 
means follows that other persons who have con¬ 
tributed to the unsafe condition of the streets 
are not also liable. Here, if the awning and 
leader were so constructed as to rentier the dis¬ 
charge of water on the sidewalk dangerous to 
travelers, the person who erected such structure 
was an active participant in the wrong, and liable 
for it.” 

The Supreme Court of Connecticut, in 1926, had 
occasion to apply this doctrine in a much similar case 
in Kane vs. New Idea Realty Co., 104 Conn. 508, 133, 
Atl. 687. 
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The Court said: 

“This was an action to recover damages for 
personal injuries caused by the plaintiff slipping 
on an icy sidewalk where the defendant had per¬ 
mitted water to flow from its building onto the 
sidewalk and freeze. * * * Some of thp cases 
cited by the defendant involve snow and ice upon 
sidewalks and relate to the liability of municipali¬ 
ties, and others relate to the responsibility of 
adjoining or abutting owners for the natural flow 
of surface water, but these are hardly in point in 
the present case. Nor does this case rest upon a 
claimed responsibility of a private property owner 
for the unsafe condition of a public wjilk. It 
involves rather, the case of one’s own property 
in such a way as to render dangerous the lawful 
use of an adjoining highway. (Citing Cases.) 

“As said in the Ruocco Case, supra, page 247: 
‘These cases establish beyond question the rule 
that an owner of property abutting on a highway 
rests under an obligation to use reasonable care 
to keep his premises in such condition as not to 
endanger travelers in their lawful use of the high¬ 
way; and that if he fails to do so, and thereby 
renders the highway unsafe for travel, he makes 
himself liable. Irrespective of authority, the rule 
is one of public necessity.’ 

“The facts in the instant case differ from these 
of the three we have cited, in that here the plain¬ 
tiff’s fall was due to a condition existing in the 
highway itself, and not upon the abutting land; 
but the jury could reasonably have found that the 
negligence of the defendant with respect to its 
building, operating thereto the dangerous condi¬ 
tion of the sidewalk, was the proximate cause of 
the plaintiff’s fall.” 

This general rule laid down by the courts in the 
cases above mentioned, viz, that one who so constructs 
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or maintains a structure upon his premises as to cause 
an artificial discharge or accumulation of water or 
snow upon a public way, is liable to a person injured 
in consequence of such dangerous condition has been 
applied in the following cases: 

Smith vs. Preston, 104 Me. 156, 71 Atl. 653. 

The Court said: 

“It is too well settled to need citation of au¬ 
thorities that no one may artificially collect water 
on his own land, by means of a building or other¬ 
wise, and discharge it unlawfully upon his neigh¬ 
bor’s property, upon which it would not have 
naturally fallen. If he does so, he is liable for the 
resulting damage.’’ 

Stephens vs. Deickman, 158 Ky. 337, 164 S. W. 931. 

This court laid down the rule that a property owner 
in conducting water from the roof of his house to the 
sidewalk must use ordinary care not to cause an ob¬ 
struction, or nuisance, by which a person lawfully us¬ 
ing the sidewalk, and in the exercise of ordinary care 
upon their part, may be injured. 

Dyer vs. Woollard, 205 App. Div. 546, 199 N. Y. 
Supp. 840. 

The court in this case had this to say: 

“A householder who discharges water from a 
leader upon a public sidewalk is liable, if ice forms 
therefrom and causes a pedestrian to slip and fall 
. . . In such case a householder is a trespasser, 

and the author of a public nuisance.” 

See also in the same court: 

Tremblay vs. Harmony , 171 N. Y. 598; 

Loois vs. Eureka Club, 37 App. Div. 628; 
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Dow vs. R. R. f 185 App. Div. 10; 

Cochran vs. Barton, 233 Mass. 147, 123 N. E. 

505. 

Quoting from the opinion of the court: 

“A landowner who collects surface water into 
an artificial channel, such as a spout, and dis¬ 
charges it upon a public way, where it freezes fcid 
makes the use of the way dangerous, is the effi¬ 
cient cause in creating a public nuisance, and is 
liable for damages resulting therefrom to a trav¬ 
eler using due care.” 

This principle has been stated by this court on 
numerous occasions: 

Holyoke vs. Hadley Power Co. f 174 Mass. 424; 
Leanan vs. Cochran, 178 Mass. 566; 

Wixon vs. Bruce , 187 Mass. 232; 

Hynes vs. Brewer , 194 Mass. 435; 

Gilland vs. Maynes, 216 Mass. 581. 

III. Appellee’s Negligence Was a Question for the 

Jury 

Catholic University vs. Waggaman , 32 App. D. C. 32. 

This Court correctly said: 

* ‘ The courts of review in this country are ap¬ 
plying with increasing strictness the rules limiting 
the right of the trial judge to invade the province 
of the jury. This court in the case of Gloria vs. 
Washington Southern R. Company , 30 App. D. C. 
559, said: 

‘A motion to direct a verdict is an admission 
of every fact in evidence and of every inference 
reasonably deducible therefrom. And the mo¬ 
tion can be granted only when but one reason- 


able view can be taken of the evidence and the 
conclusions therefrom, and that view is utterly 
opposed to the plaintiff’s right to recover in the 
case.’ 

“The rule more generally followed is that ‘it 
is only where all reasonable men can draw but one 
inference from the undisputed facts that the ques¬ 
tion to be determined is one of law for the court.’ 

4 These narrow restrictions apply where the court 
has before it the whole case. Even less latitude 
is allowed where the jury are peremporily in¬ 
structed at the conclusion of the plaintiff’s affirm¬ 
ative case than where such an instruction is given 
when all the evidence of the parties is before the 
court.” 

And again this court enunciated the same principle 
of law, Chesapeake Railroad Co. vs. Brez , 39 App. 
D. C. 

Quoting this court: 

“The provinces of the court and jury in the 
Federal Judiciary system are separate and dis¬ 
tinct, and the line of division between them must 
be carefully observed. The ascertainment of this 
boundary is often a matter of difficulty in a par¬ 
ticular case, and when the difficulty arises doubts 
should be received in favor of trial by jury, which 
is the constitutional right of every suitor in the 
courts of common law. And the court is never 
justified in directing a verdict, except in a case 
where, conceding the credibility of the witnesses, 
and giving full effect to every legitimate inference 
that may be deduced from their testimony, it is 
nevertheless plain that the party has not made 
out a case sufficient in law to entitle him to a 
verdict thereon. (Citing Cases.) In other words, 
it is where all reasonable men can draw but one 
inference from the facts that the question is one 
of law for the court.” 
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The last time this Court expressed itself on this 
subject, in December, 1926, in Chr. Henrich Brewing 
Co. vs. McGavin, 56 App. D. C. 389, Mr. Chief Justice 
Martin said: 

“It must be conceded that the plaintiff’s evi¬ 
dence is not clear or satisfactory as proof of the 
driver’s alleged negligence; nevertheless, we think 
that the refusal of the lower court to direct a ver¬ 
dict for the defendants at the close thereof was 
not error. The question of the defendant’s lia¬ 
bility lawfully can be withdrawn from the jury, 
and determined by the court as a question of law, 
when and only when the facts are undisputable, 
being stipulated, found by the court or jury, or es¬ 
tablished by evidence that is free from conflict, 
and when the inference from the facts are so cer¬ 
tain that all reasonable men, in the exercise of a 
fair and impartial judgment, must agree upon it. 
But the fact of negligence is very seldom estab¬ 
lished by such direct and positive evidence that it 
can be taken from consideration of the jury and 
pronounced upon as a matter of law. On the con¬ 
trary, it is almost always to be deduced as an 
inference of fact from several facts and circum¬ 
stances disclosed by the testimony after their con¬ 
nection and relation to the matter in issue have 
been traced, and their weight and force consid¬ 
ered.” 


CONCLUSION 

For the reasons presented and the law stated in 
similar cases it is respectfully and earnestly submitted 
that the lower court committed error in the trial of 
this case and that the cause should be reversed. 

Respectfully submitted, 

J. William Tomlinson, 
Attorney for Appellant. 
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ARGUMENT 

At the very outset of this brief we desire to call 
the Courts attention to the fact that the case pre¬ 
sented to this Court in appellants brief materially 
departs from and is an entirely different case from the 
one charged in the declaration and presented to the 
trial court. 

On the 10th day of February, 1926, the day pre¬ 
ceding the accident, there was a heavy fall of snow 
in the District of Columbia. The snow began falling 
on February 9 and continued to 6:35 A. M. on the 
morning of February 10. It began to snow again at 


9:45 A. M. on the morning of February 10 and con¬ 
tinued until 9:05 P. M. On February 11, the day of 
the accident, there was an average depth of snow on 
the ground of 10.0 inches. (R. 9-10. ) 

On the 11th day of February, 1926, at about 12:30 
P. M. the plaintiff on leaving the defendant’s store, 
located at Seventh and D Streets, Northwest, in this 
city, slipped on some snow and ice on the public side¬ 
walk and suffered the injuries complained of in his 
declaration. 

The plaintiff’s declaration charges: 

“* * * the plaintiff avers that it thereupon be¬ 
came and was the duty of the said defendant to 
use due and proper care to keep those parts of 
said store and the sidewalk or pavement in front 
of its door in a safe and proper condition for the 
egress and ingress of persons lawfully making 
visits to said store for the purposes of transacting 
business; and the plaintiff avers that the said de¬ 
fendant disregarding his said duty in the prem¬ 
ises, negligently and carelessly failed -and ne¬ 
glected to keep those parts of the said premises 
and the sidewalk or pavement used by the general 
public for the egress and ingress to the defend¬ 
ant’s store, for the purpose of transacting busi¬ 
ness, in a safe and proper condition, and permitted 
the approach or sidewalk or pavement in front of 
the entrance to its said store to have thereupon 
snow, water, ice and slush so that the same was 
in a slippery and dangerous condition and by 
reason thereof as the plaintiff was leaving de¬ 
fendant’s place of business, * * * he slipped upon 
the water, ice and slush as aforesaid and fell, 
* * •” (R. p. 2.) 

It will be seen clearly from the above quotation 
that the plaintiff pitched his case on the theory that 
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the defendant had failed in its duty to keep the public 
sidewalk and parts of its building used for the egress 
and ingress of customers in a safe condition and free 
from snow and ioe. 

It is equally clear, we respectfully submit, that plain¬ 
tiff’s declaration was drawn on the theory that de¬ 
fendant had failed to comply with the Act of Congress 
of September 16, 1922, (42 St. L. p. 845), D. C. Code 
p. 540, commonly known as the 4 * Snow Law”. The 
first section of the i * Snow Law” is as follows: 
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‘ ‘ That it shall be the duty of every person, part¬ 
nership, corporation, joint stock company, or syn¬ 
dicate in charge or control of any building or lot 
of land within the fire limits of the District of 
Columbia, fronting or abutting on a paved side¬ 
walk, whether as owner, tenant, occupant, lessee, 
or otherwise within the first eight hours of day¬ 
light after the ceasing to fall of any snow or sleet, 
to remove and clear away, or cause to be removed 
and cleaned away, such snow or sleet from so much 
of said sidewalk as is in front of or abuts on said 
building or lot of land.” 

Upon defendant’s motion for a directed verdict, 
at the close of plaintiff’s case, it was pointed out that 
even if the “Snow Law” were held to be constitutional, 
nevertheless there had been no violation of it, as at 
the time of the accident the eight hours of daylight al¬ 
lowed for the removal of snow after it had ceased to 
fall had not expired. 

c? //? £ Be f u i i dS counsel then assorted that the case 

should be submitted to the jury on the theory that the 
canopy over the door of defendant’s store, and the 
awnings, were negligently maintained. Objection 
was made to this by defendant’s counsel on the ground 


that there was no such allegation of negligence in the 
declaration, and further that there had been no evi¬ 
dence offered showing any negligence whatsoever on 
the part of the defendant. 

The trial court thereupon asked plaintiff’s counsel 
if he claimed that the defendant had violated the 
“Snow Law.” Plaintiff’s counsel replied that he did 
not and the court, for the reasons advanced by defend¬ 
ant’s counsel, thereupon directed a verdict for the 
defendant. 

Plaintiff’s case was based on the theory that it was 
the duty of the defendant to keep the public sidewalks 
clear of snow and ice. It was not based upon the 
theory that the defendant was negligent in the manner 
in which it removed the snow and ice nor was it based 
on the theory that defendant’s building was so con¬ 
structed and maintained as to precipitate snow and ice 
onto the public sidewalk and thereby create a danger¬ 
ous condition. 

The plaintiff testified that as he left the defendant’s 
store and had taken two or three steps on the public 
sidewalk he slipped on some snow that was blown from 
the canopy over defendant’s doorway and the awnings 
over its windows. That he saw it blow off as he came 
out of the door. (R. pp. 7-8.) There was not the slight¬ 
est proof nor the slightest attempt to prove that the 
canopy and awnings w T ere defective in any respect or 
that they were in anywise different from the canopies 
and awnings used generally throughout the District 
of Columbia and elsewhere. Accepting plaintiff’s tes¬ 
timony as true, which we must for the purpose of this 
argument, it shows conclusively that defendant was 
guilty of no negligence. The defendant had no control 
over the wind blowing the snow, and plaintiff’s testi- 
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mony is that he slipped on snow which be saw blow 
from the canopy and awnings as he left the store. 
Surely the defendant could not be responsible for this, 
and in fact could have no knowledge, either actual or 
constructive, that such a condition existed. 

At the trial in the lower court the plaintiff, through 
his counsel, expressly disclaimed that he sought to 
recover on tine theory that the defendant had violated 
the ‘ 1 Snow Law”. Assuming for the moment, how¬ 
ever, that there had been a violation of the “Snow 
Law” by the defendant, this would not impose a civil 
liability on it in favor of a third person injured by 
reason of its violation. The courts have uniformly 
held that an ordinance requiring abutting property 
owners to keep the sidewalks free from snow and ice, 
and imposing a penalty for the neglect or failure to 
do so, does not relieve the municipality of this primary 
duty with respect to the safety of its public streets, 
and an action for damages by a third person cannot be 
predicated on a violation of such an ordinance or 
statute. Hawley* v. Fireproof Building Company , 24 
A. L. R. 382, and cases cited in an extensive note be¬ 
ginning at page 387. 

We further submit that the “Snow Law” is uncon¬ 
stitutional, but if constitutional it is clear that there 
was no violation of it by the defendant as the acci¬ 
dent happened within the first eight hours of daylight 
after the snow had ceased to fall. 

Beginning at page five of appellant’s brief, numer¬ 
ous cases are cited to the effect that if the owner of 
property negligently maintains it in such a way as to 
cause snow or water to be precipitated upon the public 
highway, thereby creating a dangerous condition, he is 
liable to any person suffering injury thereby. We have 
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no fault whatever to find with such cases as they have 
no application whatever to the case at bar. There was 
no claim, in plaintiff’s declaration, or proof, tending 
to show that defendant’s building was improperly con¬ 
structed or negligently maintained. 

The case of Hill v. Chesapeake and Potomac Tele¬ 
phone Company , 42 App. D. C. 171, quoted from in 
Appellant’s britef at pages 4-5, has no application 
whatever to the case at bar. In the Hill case the plain¬ 
tiff was injured through the negligent opening of a 
trap door in the premises in which defendant’s pub¬ 
lic telephone was located and this Court held the de¬ 
fendant answerable in damages to the plaintiff on the 
theory that it was defendant’s duty to properly main¬ 
tain those portions of the premises which would or¬ 
dinarily be used by patrons desiring to use its tele¬ 
phone. It cannot be logically contended that the tele¬ 
phone company would have been held liable had the 
plaintiff, Hill, fallen on the public sidewalk as the 
plaintiff did in the instant case. 

CONCLUSION 

It is respectfully submitted that the learned trial 
justice was right in directing a verdict for the defend¬ 
ant and that the judgment appealed from should be 
sustained. 

Respectfully submitted. 

Frank J. Hogan, 
Edmund L. Jones, 
Attorneys for Appellee . 

Washington, D. C. 

September 18, 1928. 










